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(2) Where the facility attests that it
is taking or will take a ‘“‘timely and
significant step’’ other than those iden-
tified on the Form ETA 9081 (see
§6565.1114(b)(2)(v), regarding the docu-
mentation required, and the process for
review);

(3) Where the facility asserts that
taking a second ‘“‘timely and signifi-
cant step’” is unreasonable (see
§6565.1114(c), regarding the documenta-
tion required, and the process for re-
view).

(b) The certifying officer will act on
the Attestation in a timely manner. If
the officer does not contact the facility
for information or make any deter-
mination within 30 days of receiving
the Attestation, the Attestation shall
be accepted for filing. If ETA receives
information contesting the truth of the
statements attested to or compliance
with an Attestation prior to the deter-
mination to accept or reject the Attes-
tation for filing, such information shall
not be made part of ETA’s administra-
tive record on the Attestation but shall
be referred to the Administrator to be
processed as a complaint pursuant to
subpart M of this part if such Attesta-
tion is accepted by ETA for filing.

(c) Upon the facility’s submitting the
Attestation to ETA and providing the
notice required by §655.1116, the Attes-
tation shall be available for public ex-
amination at the facility. When ETA
accepts the Attestation for filing, the
Attestation will be made available for
public examination in the Office of
Workforce Security, Employment
Training Administration, U.S. Depart-
ment of Labor, Room C-4318, 200 Con-
stitution Avenue, NW., Washington, DC
20210.

(d) Standards for acceptance of Attesta-
tion. ETA will accept the Attestation
for filing under the following stand-
ards:

(1) The Attestation is complete and
contains no obvious inaccuracies.

(2) The facility’s explanation and
documentation are sufficient to satisfy
the requirements for the Attestation
elements on which substantive review
is conducted (as described in paragraph
(a) of this section).

(3) The facility has no outstanding
“insufficient funds’” check(s) in con-
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nection with filing fee(s) for prior At-
testation(s).

(4) The facility has no outstanding
civil money penalties and/or has not
failed to satisfy a remedy assessed by
the Wage and Hour Administrator,
under subpart M of this part, where
that penalty or remedy assessment has
become the final agency action.

(5) The facility has not been disquali-
fied from approval of any petitions
filed by, or on behalf of, the facility
under section 204 or section 212(m) of
the INA.

(e) DOL not the guarantor. DOL is not
the guarantor of the accuracy, truth-
fulness or adequacy of an Attestation
accepted for filing.

(f) Attestation Effective and Expiration
Dates. An Attestation becomes filed
and effective as of the date it is accept-
ed and signed by the ETA certifying of-
ficer. Such Attestation is valid until
the date that is the later of the end of
the 12-month period beginning on the
date of acceptance for filing with the
Secretary, or the end of the period of
admission (under INA section
101(a)(15)(H)(i)(c)) of the last alien with
respect to whose admission the Attes-
tation was applied, unless the Attesta-
tion is suspended or invalidated earlier
than such date pursuant to §655.1132.

§655.1132 When will the Department
suspend or invalidate an approved
Attestation?

(a) Suspension or invalidation of an
Attestation may result where: the fa-
cility’s check for the filing fee is not
honored by a financial institution; a
Board of Alien Labor Certification Ap-
peals (BALCA) decision reverses an
ETA certification of the Attestation;
ETA finds that it made an error in its
review and certification of the Attesta-
tion; an enforcement proceeding has fi-
nally determined that the facility
failed to meet a condition attested to,
or that there was a misrepresentation
of material fact in an Attestation; the
facility has failed to pay civil money
penalties and/or failed to satisfy a rem-
edy assessed by the Wage and Hour Ad-
ministrator, where that penalty or
remedy assessment has become the
final agency action. If an Attestation
is suspended or invalidated, ETA will
notify INS.
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(b) BALCA decision or final agency ac-
tion in an enforcement proceeding. If an
Attestation is suspended or invalidated
as a result of a BALCA decision over-
ruling an ETA acceptance of the Attes-
tation for filing, or is suspended or in-
validated as a result of an enforcement
action by the Administrator under sub-
part M of this part, such suspension or
invalidation may not be separately ap-
pealed, but shall be merged with ap-
peals on the underlying matter.

(c) ETA action. If, after accepting an
Attestation for filing, ETA discovers
that it erroneously accepted that At-
testation for filing and, as a result,
ETA suspends or invalidates that ac-
ceptance, the facility may appeal such
suspension or invalidation under
§655.1135 as if that suspension or invali-
dation were a decision to reject the At-
testation for filing.

(d) A facility must comply with the
terms of its Attestation, even if such
Attestation is suspended, invalidated
or expired, as long as any H-1C nurse is
at the facility, unless the Attestation
is superseded by a subsequent Attesta-
tion accepted for filing by ETA.

§655.1135 What appeals procedures
are available concerning ETA’s ac-
tions on a facility’s Attestation?

(a) Appeals of acceptances or rejections.
Any interested party may appeal
ETA’s acceptance or rejection of an At-
testation submitted by a facility for
filing. However, such an appeal shall be
limited to ETA’s determination on one
or more of the attestation elements for
which ETA conducts a substantive re-
view (as described in §655.1130(a)). Such
appeal must be filed no later than 30
days after the date of the acceptance or
rejection, and will be considered under
the procedures set forth at paragraphs
(d) and (f) of this section.

(b) Appeal of invalidation or suspen-
sion. An interested party may appeal
ETA’s invalidation or suspension of a
filed Attestation due to a discovery by
ETA that it made an error in its review
of the Attestation, as described in
§655.1132.

(c) Parties to the appeal. In the case of
an appeal of an acceptance, the facility
will be a party to the appeal; in the
case of the appeal of a rejection, invali-
dation, or suspension, the collective
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bargaining representative (if any) rep-
resenting nurses at the facility shall be
a party to the appeal. Appeals shall be
in writing; shall set forth the grounds
for the appeal; shall state if de movo
consideration by BALCA is requested;
and shall be mailed by certified mail
within 30 calendar days of the date of
the action from which the appeal is
taken (i.e., the acceptance, rejection,
suspension or invalidation of the Attes-
tation).

(d) Where to file appeals. Appeals
made under this section must be in
writing and must be mailed by certified
mail to: Director, Office of Workforce
Security, Employment Training Ad-
ministration, U.S. Department of
Labor, Room C-4318, 200 Constitution
Avenue, NW., Washington, DC 20210.

(e) Transmittal of the case file to
BALCA. Upon receipt of an appeal
under this section, the Certifying Of-
fice shall send to BALCA a certified
copy of the ETA case file, containing
the Attestation and supporting docu-
mentation and any other information
or data considered by ETA in taking
the action being appealed. The admin-
istrative law judge chairing BALCA
shall assign a panel of one or more ad-
ministrative law judges who serve on
BALCA to review the record for legal
sufficiency and to consider and rule on
the appeal.

(f) Consideration on the record; de novo
hearings. BALCA may not remand, dis-
miss, or stay the case, except as pro-
vided in paragraph (h) of this section,
but may otherwise consider the appeal
on the record or in a de novo hearing
(on its own motion or on a party’s re-
quest). Interested parties and amici cu-
riae may submit briefs in accordance
with a schedule set by BALCA. The
ETA official who made the determina-
tion which was appealed will be rep-
resented by the Associate Solicitor for
Employment and Training Legal Serv-
ices, Office of the Solicitor, Depart-
ment of Labor, or the Associate Solici-
tor’s designee. If BALCA determines to
hear the appeal on the record without
a de novo hearing, BALCA shall render
a decision within 30 calendar days after
BALCA’s receipt of the case file. If
BALCA determines to hear the appeal
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